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completion (or project retirement). Similarly, Senate Bill 80 would
authorize limited rainwater collection for household, fire protection,
stock watering, and irrigation of up to one acre of lawns and gardens.
The bill is structured as an alternative means of diversion for exempt
wells under statute Section 37-92-602, and small capacity wells in designated basins under statute Section 37-90-105.
The next speaker, Steve Sims, a Shareholder at Brownstein Hyatt
Farber Shreck, LLP, focused on the current legislation regarding coalbed methane production and its effect on water quality. First, he provided a brief overview of the process. Sims stated that where there is
coal, there is methane. One can burn and use the methane just like
natural gas. Engineers have found the best way to harvest the methane
is to sink wells down into the coal formations. For this process to work,
the engineers must remove the water that is in the coalbed formations
to eliminate some of the hydrostatic pressure, causing the gas to release. The problem is that some of the coal seams have connections to
streams, resulting in the pollution of streams through the discharge of
coalbed wastewater.
Currently, there is a draft bill that will create some safe harbors
where the well operators will know whether or not the coal seam that
they are pumping is tributary to a stream. There is also a directive to
the State Engineer to encourage a rulemaking that will firmly delineate
the presumptive lines between tributary and not tributary. The new
rules could also apply to oil and gas producers, since they often release
a small amount of water during production. Sims noted that countries
all over the world, as well as other states, look to Colorado as a place
where the government has integrated groundwater and surface water
rights.
Kathlyn Bullis
ADVANCING FRESHWATER CONSERVATION IN THE CONTEXT OF ENERGY
AND CLIMATE POLICY: PRACTICAL APPROACHES IN FAST MOVING
STREAMS

Adell Amos, Esq., Assistant Professor and Director of the Environment and Natural Resources Program at the University of Oregon
School of Law, discussed using prior appropriation to manage water
resources in light of increased demand from energy and reduced supply as a result of climate change. Specifically,
[p]rior appropriation in coming years may prove its value or its
failure as a tool for the management of water resources as opposed to
mechanism for allocating water rights. The urgent question is whether
the doctrine of prior appropriation has the agility and flexibility to
deal with the changing landscape at the intersection of water, energy
and climate policy. In the modern era, states have allocated many, if
not all, of the water rights, so the prior appropriation doctrine now
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must be a tool, not an impediment, to make a system of managing
those allocations work for all of the citizens of the west.
Ms. Amos began with an overview of climate change, mitigation,
adaptation, and the implications for water law. She explained how existing water policy allows for adaptation and mitigation in response to
climate change. For example, promoting conservation, conserving
wetlands, and implementing comprehensive urban water plans are
examples of good water law policy as well as good climate change adaptation and mitigation strategies. However, Ms. Amos cautioned that in
adopting solutions to water shortages and climate change, policymakers should not exacerbate either or both problems. For example, desalination of seawater could help solve water shortages, but it is an energy-intensive process and emissions from the energy used could exacerbate climate change.
Ms. Amos then presented a series of hydrologic data and maps illustrating drought, population, and climate change trends. These
maps and data showed that in the western United States, the areas that
withdraw more water than precipitation replaces also have the largest
population growth. Moreover, climate change models predict that the
western United States will receive less precipitation in the future. Ms.
Amos noted that reliable predictions of precipitation are unavailable
because of the many variables in the hydrologic cycle. Because prior
appropriation responds to conditions on the ground, it provides
needed flexibility in responding to this uncertainty.
Ms. Amos next explained the importance of connecting energy
policy and water law. Energy production, such as oil shale and biofuel
production, is the fastest growing user of water. Likewise, water treatment, transport, and use consume a large proportion of energy. For
example, in California, 18 percent of energy demand is for water. Reductions in energy demand for water would reach the same result as all
other energy-reducing proposals combined.
Thus, it is unclear
whether California can meet its carbon dioxide reduction targets without addressing the energy used for water. Moreover,junior water right
holders have questioned the rights of senior water right holders who
use more energy. Additionally, the solution for some areas that lack
water is to move water via energy intensive pipelines. This energy consumption, in turn, releases more greenhouse gases exacerbating climate change and drought.
Ms. Amos discussed mechanisms within prior appropriation that
may assist decision makers in energy and water policy. Ms. Amos described the disadvantages and advantages of prior appropriation. The
disadvantages include: it favors old inefficient uses, it lacks flexibility, it
creates incentives for wasteful practices, it creates a vested interest, and
it lacks a mechanism to evaluate use. The advantages of prior appropriation in adapting to climate change include that it is built on the
principle of storage, it includes the concept of beneficial use, which

Issue 2

CONFERENCE REPORTS

can be redefined to exclude wasteful uses, it has transfer processes already built in, allowing shifts to less energy intensive uses, and it recognizes the public nature of water, allowing states flexibility in responding to new uses and shortages.
Finally, Ms. Amos discussed solutions for water, energy, and climate
change policy. First, there needs to be recognition of the relationship
between water and energy at the legislative and administrative levels.
Second, prior appropriation may provide the flexibility needed to address some of these issues. Third, state water agencies need to reorient
their mission from water allocation toward water management and
planning. Fourth, governmental and other entities need to promote
energy and water conservation. Fifth, there needs to be implementation of national water and energy policies that recognize the interrelationships between these two resources.
Roberta Kennedy
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GROUNDWATER BASICS

The conference began Thursday morning with a session entitled
"Water Law 102: Groundwater Basics." David E. Hansen, Ph.D., P.E.,
from Hansen Allen & Luce, Inc., began the session with an overview of
the engineering aspects involved in groundwater administration. Dr.
Hansen first defined basic groundwater terms and discussed the attributes of mountain and valley geology and its impacts on the flow of
groundwater. To illustrate these impacts, Dr. Hansen described the
groundwater drilling occurring in the Emma Park region southeast of
Salt Lake City, Utah. Dr. Hansen pointed out that, in determining the
location of wells, one needs to take into consideration geologic strata
that directly affect the distribution of surface runoff between drainages
and, subsequently, the seepage of surface water into groundwater. He
also addressed the inconsistencies that can occur in groundwater
pumping. Under normal well pumping conditions, the water level
initially declines quickly, but then stabilizes over time. However, both
groundwater mining and changing groundwater conditions can negatively influence groundwater pumping. Accordingly, Dr. Hansen
stressed the importance of accurate data collection over time to adjust

